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are valueless. 11 Furthermore, it may well be argued that to refuse 
to enjoin trespass and thus compel the owner to seek damages at law, 
is to deprive him of his property without due process of law. 

The most satisfactory test of irreparable injury, however, may be 
derived from a consideration of the wrong which is sought to be 
enjoined. Every owner of property has an absolute dominion over it, 
which gives him the right to say what shall be done with it, and who 
may and who may not go upon it. It is the destruction of this right, 
termed the right of veto, 12 which constitutes the irreparable injury, 
even though the land itself be practically worthless. 18 The possession 
of this right may give land a peculiar value, and it is for this reason 
that lands are bought for speculation. The courts which have accepted 
the measure of damage rule, have refused to protect the lands owned 
by speculators, because they regard his conduct in obtaining this right 
as unconscientious. 14 But the fact that the speculator has been saga- 
cious enough to purchase lands needed by others, is no valid reason for 
refusing to protect an inherent property right. There need be no fear 
that the free exercise of this right will conflict with public policy, for 
when public interest warrants the taking of the land, it may be ac- 
complished by condemnation proceedings. 

If this principle had been applied in the recent case of Lamphear v. 
Subers (N. J. 1915) 93 Atl. 194, a different result might have been 
reached. In this case the court refused to enjoin the removal of sand 
from a river bed because it considered that the injury was not irrepara- 
ble, since the quantity and value of the sand could be ascertained; nor 
did the injury, so the court reasoned, constitute a destruction of the 
estate, because the sand of a river is an ever shifting element, that 
which is removed being quickly replaced. But if the right of veto 
theory had controlled, the injury would have warranted equitable inter- 
ference, for the owner had a right to forbid the trespasser from taking 
the sand and a right to refuse to sell it. 



Communications Between Judge and Jury as a Ground for New 
Trial. — When a jury, after retiring to the jury room, desires addi- 
tional information concerning the testimony in the case or further 
instructions in law, the proper course of procedure, as laid down by 
the common law, is for the jury to return to open court and there 
state its questions. 1 The majority of courts in this country have held 
that to adopt any other course, unless with the express consent of 

L. R. 7 Ch. App. 699; Clark v. Jeffersonville etc. R. R. (1873) 44 Ind. 
248. For the same_ reason injunctions were granted in the cases of mining, 
quarrying and cutting of timber, which under the measure of damage rule 
are considered exceptions. Thomas v. Oakley (181 1) 18 Ves. Jr. *i84; 
Erhardt v. Boaro (1885) 113 U. S. 537; West Point Iron Co. v. Reymert 
(1871) 45 N. Y. 7°3- 

"Richards v. Dower, supra. 

"Goodson v. Richardson (1874) L. R- 9 Ch. App. 221, 224. 

"See Richards v. Dower, supra; Oliphant v. Richman (1904) 67 N. J. 
Eq. 280; Commonwealth v. Pittsburgh etc. R. R. (1854) 24 Pa. 159; 
Haskell v. Sutton (1903) 53 W. Va. 206; Lamprey v. Danz (1902) 86 
Minn. 317. 

"Bassett v. Salisbury Mfg. Co. (1867) 47 N. H. 426; Edwards v. 
Allouez Mining Co. (1878) 38 Mich. 46. 

l Burrows v. Unwin (1828) 3 C. & P. 310. 
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the parties or their counsel, is a reversible error 2 which demands a new 
trial as a matter of right. 3 This rule has been applied where the 
judge sent a written answer to questions asked by the jury, 4 or di- 
rected the court stenographer to prepare such an answer from, the 
minutes," or sent papers requested by the jury, 6 or sent oral instruc- 
tions by the bailiff, 7 or entered the jury room himself to withdraw an 
erroneous instruction, 8 or to give any information concerning the 
testimony in the case, 9 or the law to be applied thereto, 10 even though 
the counsel subsequently agreed that the information given was 
correct. 11 In support of this rule it is said that such communications 
in the absence of counsel not only give no opportunity to take ex- 
ceptions 12 but impair the confidence of the public; 13 that when the 
jury has retired the judge stands in no different relation to them than 
any other third parly; 14 or, because of the peculiar confidence the 
jury have in him, that he should be subjected to even a higher degree 
of circumspection than anyone else; 16 and that there should be no 
opportunity for doing things in a corner. 10 So stringent are these 
courts in their application of the rule that a new trial has been 
granted when the judge merely informed the jury that supper would 
be sent them, 17 or that they might come into court for further in- 
struction. 18 

On the other hand, some courts have relaxed the rule where the 
communication is for the sole purpose of giving further instructions 

'Sargent v. Roberts (Mass. 1833) 1 Pick. 337; Fish v. Smith (1869) 
12 Ind. 563; Moody v. Pomeroy (N. Y. 1847) 4 Den. 115; Plunkett v. 
Appleton (N. Y. 1876) 51 How. Pr. 469. If in open court, it has been 
said that the presence of counsel though desirable, is not necessary. 
Hurst v. Webster Mfg. Co. (1906) 128 Wis. 342. One court has declared 
that, if the judge enters the jury room, either the counsel or the court's 
stenographer should be present. Pox v. Peninsula etc. Works (1891) 
84 Mich. 676. 

"Watertown etc. Co. v. Mix (1873) 51 N. Y. 558. 

'O'Connor v. Guthrie (i860) 11 la. 80; Chicago & Alton R. R. v. Robbins 
(1896) 159 HI. 598. 

"Watertown etc. Co. v. Mix, supra. 

"Benson v. Clark (N. Y. 1823) 1 Cow. 258; Neil v. Abel (N. Y. 1840) 
24 Wend. 185; Havenor v. State (1905) 125 Wis. 444. 

'Quinn v. State (1891) 130 Ind. 340. 

'Hall v. State (1856) 8 Ind. 439, 444; contra, Martin, Moodie & Co. v. 
Petty (Tex. Civ. App. 1904) 79 S. W. 878. 

•Bunn v. Croul (N. Y. 1813) 10 Johns. *239. 

"Fish v. Smith, supra; Jones v. Johnson (1878) 61 Ind. 257; People 
v. Linzey (N. Y. 1894) 79 Hun 23; Abbott v. Hockenberger (N. Y. 1900) 
31 Misc. 587. 

"Read v. Cambridge (1878) 124 Mass. 567. 

"Fish v. Smith, supra. 

"Valentine v. Kelley (N. Y. 1889) 54 Hun 78. 

"Sargent v. Roberts, supra; Hoberg v. State (1859) 3 Minn. 262, 269. 

"Danes v. Pearson (1892) 6 Ind. App. 465. 

"Hurst v. Webster Mfg. Co., supra. 

"Danes v. Pearson, supra. 

"Hoberg v. State, supra. 
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in law, 19 where the instruction concerns mechanical details only, 20 
where it affirmatively appears that no injury could have been done, 21 
or where the answer was, in substance, a refusal to answer. 22 These 
decisions are maintained upon the grounds that the usual remedy lies 
if the instruction so given be erroneous; 23 that, in absence of proof to 
the contrary, it must be presumed that the judge acted properly; 2 * and 
that courts should not visit upon an unoffending party the consequences 
of an irregularity which has done no harm. 28 

In jurisdictions which forbid a judge to hold private communica- 
tions with the jury without the consent of the parties or counsel, the 
further question arises as to what constitutes consent. Though it is 
generally held that mere failure to object does not give consent, 29 it 
is sufficient that the party complaining of the irregularity himself 
informed the judge that the jury wished to see him; 27 and a party or 
his counsel cannot complain if he refused to accompany the judge 
when given opportunity to do so; 28 or if search was made for him in 
court and he could not be found. 29 

The recent cases of Lewis v. Lewis (Mass. 1915) 107 N. E. 970, and 
Rorinson v. Woodard (1914) 151 N". Y. Supp. 655, illustrate the tenacity 
with which some courts still adhere to the stricter rule. In the former 
case the judge sent to the jury written instructions, the exact nature 
of which did not appear; in the latter an oral answer was given which 
could not possibly have affected the verdict. In both cases the judg- 
ment was reversed. In view of the facts of the Lewis Case, the deci- 
sion appears sound, but the Rorinson Case can be supported only 
under a sweeping doctrine such as that laid down in Sargent v. 
Roberts. 30 

"Shapley v. White (1833) 6 N. H. 172. 

"Dennison v. Powers (1861) 35 Vt. 39; Whitney v. Commonwealth 
(1906) 190 Mass. 531. 

n Mahoney v. Decker (N. Y. 1879) 18 Hun 365; Moseley v. Washburn 
(1896) 165 Mass. 417; Galloway v. Corbitt (1884) 52 Mich. 460; see Chinn 
v. Davis (1886) 21 Mo. App. 363. 

"'Horrman v. Neuman (N. Y. 1896) 15 Misc. 449; cf. Thayer v. Van 
Vleet (N. Y. 1809) 5 Johns. *iii. 

a Shapley v. White, supra. 

"Ayrhart v. Wilhelmy (1907) 135 la. 290, 295; see People v. Kelly 
(1884) 94 N. Y. 526. 

"Dennison v. Powers, supra. One court, in the light of particular 
facts, has even termed the objection frivolous, McCutchen v. Loggins 
(1895) 109 Ala. 457, 463; and another has said^ though no doubt erroneously, 
that communications from the jury to the judge are often of a nature 
that ought not to be known by the bar or the public. Gillotte v. Jackson 
(N. Y. 1876) 9 Jones & S. 308. 

"Taylor v. Betsford (N. Y. 1816) 13 Johns. *487; People v. Bowers 
(1008) in N. Y. Supp. 623; but see Zust v. Linthicum (N. Y. 1890) 26 
Jones & S. 478. 

"Whitney v. Crim (N. Y. 1841) 1 Hill 61 ; Hancock v. Salmon (N. Y. 
1850) 8 Barb. 564. 

s Henlow v. Leonard (N. Y. 1810) 7 Johns. *20o; Rogers v. Moulthrop 
<N. Y. 1835) 13 Wend. 274. 

a Cook v. Green (1822) 6 N. J. L. *i09. 

"Supra. 
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Whatever may have been the rule at common law, it is manifest 
that the right to be present when communications take place between 
the Judge and jury is now regarded in this country as a mere personal 
right which may be waived. Since this is true, it is difficult to see 
upon what ground a defeated party can complain of an act where it 
affirmatively appears that it could not possibly have injured him in any 
manner. The only obvious result of granting a new trial under such 
circumstances is to increase the expense of the parties and the burden 
of the courts. But in applying the milder rule the courts should, by 
insisting upon clear and convincing proof of the harmlessness of the 
communication, give effect to those considerations of public policy 
which require that the proceedings of the courts should be above sus- 
picion and reproach. The only strictly logical alternative to this test 
would seem to require, as a positive rule of law, that the parties or 
counsel should necessarily be present during such communications and 
that any other procedure should constitute fatal error irrespective of 
any consent thereto. 



